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ACCOMPLICES 


By Commander Luis V. Castro, USN 


In the naval profession, the expressions 
“buddy,” “shipmate,” and “pal” denote degrees 
of relationship among its members, a natural out- 
growth of their daily association, of the sharing 
of the perils of the sea and of the innate desire of 
both officers and bluejackets to establish friend- 
ship bonds with those with whom they associate 
in the performance of their duties. In the realm 
of mischief, the otherwise innocent associates be- 
come the undesirable accomplices or partners in 
crime. 

The legal scope of the term “accomplices” is well 
established in naval law. It includes all “partners- 
in-crime” whether they are considered in strict 
legal propriety as principals in the first or second 
degree, or merely as accessories before or after 
the fact. The generally accepted test as to whether 
one is an accomplice in naval law is whether he 
himself could have been indicted for the offense 
either as principal or accessory. If he could not, 
then he is not an accomplice (C. M. O. 106, 
1918, 2). 

There are four recognized types of accomplices : 
(1) The perpetrators or principals in the first 
degree (Nore.—In naval law, there is no distinc- 
tion between principals in the first degree and 
principals in the second degree) ; (2) the aiders 
and abettors or principals in the second degree; 
(3) the ineciters or accessories before the fact; and 
(4) the criminal protectors or accessories after the 
fact. Pursuant to Naval Courts and Boards, sec- 
tion 41, no distinction is made in charging princi- 
pals and accessories before the fact. Accessories 
after thé fact, however, are charged under the sev- 
enteenth paragraph of the 8th A. G. N. (N.C. B. 
Sec. 73). Accessories after the fact retain, how- 
ever their intrinsic classification of accomplices. 

Perpetrators, or principals in the first degree are 
those who commit the overt acts constituting the 
crime. Thus, a perpetrator is the deliverer of 
the fatal blow in homicide, the person who alters 
the signature in forgery, or the one who absents 
himself in desertion and unauthorized absence. 
Perpetrators also are those who, while not per- 
forming the overt acts themselves, indirectly do 
so by means of an innocent party or agent. Illus- 
trative of this type of perpetrator is the case of 
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the poisoning of a victim by an innocent party who 
had no knowledge of the lethal contents of a glass 
of liquor given to him by the perpetrator for de- 
livery to the victim. 

An aider and abettor, or principal in the second 
degree is one who aids, counsels, commands, or 
encourages the commission of a crime in his actual 
or constructive presence. He differs from the 
principal in the first degree in that he does not 


~ commit the crime himself or with the aid of an 


innocent agent. It is particularly important to 
bear in mind that the one circumstance primarily 
distinguishing the principal in the second degree 
from the accessory before the fact is that of actual 
or constructive presence at the scene of the crime. 
In addition to his presence at the scene of the 
crime, the principal in the second degree must, by 
some act or omission, word, sign, or motion, un- 
mistakably reveal his purpose of encouraging, in- 
citing, or approving the crime. An enlightening 
case is that of two drivers of different vehicles who 
were engaged in a race on a public highway, each 
inciting the other to drive at an excessive speed. 
Asa result of such conduct, a pedestrian was struck 
and killed by one of the vehicles. It was held that 
the driver of the latter vehicle was a principal in 
the first degree, and the other driver was a princi- 
pal in the second degree. 

One may be an aider and abettor of a crime by 
merely standing by for the purpose of giving aid 
to the perpetrator if necessary, provided, of course, 
the latter is apprised of this purpose. A unique 
situation was presented in C. M. O. 1, 1942, 207. 
The accused, X, was charged as an aider and abet- 
tor of Y,a pharmacist’s mate, who maimed himself 
deliberately in the former’s presence. The evi- 


. dence showed that X was not merely witnessing a 


crime without intervention, but was present for 
the purpose of rendering first aid and did, in fact, 
render first aid to the “perpetrator-victim.” It 
was held that, since the accused had aided and 
abetted the commission of the maiming, by stand- 
ing by to give first aid while the act was being ac- 
complished, he was a principal (in the second de- 
gree) of the offense committed. 

The inciters, or accessories before the fact, are 
those who aid, counsel, command, or encourage 
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the commission of a crime without being present 
actually or constructively at its perpetration. It 
is well settled that one who incites the commission 
of a crime is guilty even if the perpetrator varies 
the method of perpetration. Thus, where X and 
Y, enlisted men stationed at a naval base, conspire 
to steal cigarettes, X advising Y to remove the 
cigarettes from government custody and to place 
them in a private vehicle for removal from the 
naval base by X, and Y removes the cigarettes, 
places them in a Government vehicle and takes 
them outside of the naval base, X is, nevertheless, 
an accessory before the fact to the theft of ciga- 
rettes. 


An interesting case involving the three cate- - 


gories of accomplices discussed so far is reported in 
C. M. O. 8, 1922,8. Thirty-three marines, divided 
into three groups, engaged in an affray with native 
policemen. The majority of the marines were 
armed with sticks; three of them had firearms. 
Three native policemen were shot at and killed. 
Some of the marines were not seen at the affray, 
but were shown to have been parties to the ar- 
rangements preliminary thereto. The specifica- 
tion under the charge of manslaughter, for trial in 
joinder, alleged that the accused “dideach * * * 
and in concert one with another, shoot, with deadly 
weapons, to wit,firearms * * * and did inflict 
mortal wounds * * *.” Categorizing the par- 
ticipants in this episode, those who fired the fatal 
shots were perpetrators; the other marines who 
actively engaged in the affray were aiders and 
abettors; and, finally, those who took part in the 
preliminaries, but who were absent from the affray, 
were accessories before the fact, and consequently, 
liable as principals under naval law. 

The criminal protectors, or accessories after the 
fact, are those who render assistance to a criminal 
in an effort to hinder or to prevent his detection, 
arrest, trialor punishment. Four conditions must 
exist to render one an accessory after the fact: (a) 
A crime must have been committed by another: 
(b) the accessory must not have been guilty of the 
crime as a principal; (¢) the accessory must have 
done some act to assist the criminal in the latter’s 
efforts to avoid the consequences of his crime; and 
(d) the assistance must have been rendered with 
knowledge of the crime. The distinction between 
principals and accessories is not applicable to trea- 
son since those who aid traitors in their efforts 
to save themselves from the legal consequences of 
their crimes are indictable as principals. 
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An accessory after the fact is illustrated in the 
case reported in C. M. O. 1, 1944, 174. Two en- 
listed men, A and B, were charged jointly with 
housebreaking and theft. A broke into an officers’ 
club and took and carried away money found 
therein. Together the two men ran off with the 
money, some of which subsequently was found in 
B’s locker. B claimed the money belonged to A, 
that after A had committed the housebreaking 
and theft he had given B some money which the 
latter accepted. B admitted knowledge of the 
crimes after they had been committed. The find- 
ing as to B on the above charges and the speciflca- 
tions thereunder were set-aside. It was held that 
B was not a principal, and that if he was an acces- 
sory after the fact he should have been charged 
as directed by section 41, N. C. & B. 

In earmarking the various classes of accomplices 
naval courts martial are faced with an exacting 
judicial test. In C. M. O. 9, 1945, 407, two enlisted 
men, F and J, were tried on a specification alleg- 
ing that they did, each and together, take and 
carry away a certain amount of seastore tax-free 
cigarettes. The prosecution introduced in evi- 
dence a signed statement, voluntarily made by J, in 
which he admitted that on the night in question, 
he met F outside of the master at arms hut on the 
base; that F requested his assistance for the pur- 
pose of removing some cigarettes from the base; 
that he accompanied F to a place near the build- 
ing where they filled a seabag full of cigarettes, 
and then took them to the home of F’s brother-in- 
law; and that he, J, knew at the time that he began 
to assist F that the latter had stolen the cigarettes. 
Upon taking the stand, J admitted substantially 
all the facts but denied helping F steal the cig- 
arettes from the building. 

Faced with the problem of determining J’s 
criminal status, if any, the court properly con- 
cluded that J was guilty as a principal. The ma- 
jority of modern decisions hold that a person who 
assists in carrying away stolen property after the 
original taking by another, knowing the property 
to be stolen, even though such person did not assist 
or know of the original taking at the time thereof, 
is guilty of theft as a principal. Not only does 
this case properly apply the law with respect to 
accomplices, but also it forecloses any possible 
confusion with such crimes as “receiving stolen 
goods” or “compounding a felony”. In this re- 
gard, it is easily distinguishable from the case 
reported in C. M. O. 3, 1931, 18, where Z, who re- 


























ceived a stolen phonograph from W, was found not 
guilty asa principal. It was remarked that, if the 
accused were present at the time the phonograph 
was stolen and he had the intent to participate 
in the theft, his acts made him a principal ; whereas, 
if he had no part in the plan to steal the phono- 
graph, but came on the scene after the larceny 
was complete and received it, knowing another 
had stolen it, he was not guilty as a principal. Z 
was, therefore, either an: accessory after the fact 
or susceptible to indictment for receiving stolen 
goods. In the first case, the accused participated 
in the carrying away, an essential ingredient of the 
crime of theft. In the second case, the accused 
apparently came into the picture after all the ele- 
ments of larceny had been completed. 

The evidentiary canon established in C. M. O. 
114, 1918, 29, to the effect that no common law 
rule forbids the conviction of an accused of a crime 
upon the uncorroborated testimony of accomplice, 
if such evidence satisfies the court of the guilt of 
the accused beyond a reasonable doubt, has re- 
mained substantially unaltered. The court is, in 
any event, the sole judge of the credibility to be 
given to such testimony, and the sufficiency thereof 
to support conviction. The safeguard furnished 
an accused with respect to the weight given the 
testimony of accomplices is well set forth in Rich- 
ardson v. U. &., 181 Fed. 1, where the court said: 
“No doubt there is a well-established practice, 
sanctioned by long practice and judicial appro- 
bation, to caution juries about accepting the evi- 
dence of an accomplice without material corrob- 
oration, coming as it does, from a polluted source.” 

An outstanding example of how overzealous 
courts martial are in the application of the above 
rule is found in C. M. O. 1, 1945, 14. In that case, 
involving violations of Office of Price Administra- 
tion regulations, it was held that the circumstances 
surrounding the procurement of the testimony of 
the two self-confessed accomplices seriously af- 
fected their credibility as witnesses. <A similar 
situation arises, as a matter of course, in all in- 
stances where self-confessed accomplices agree to 
turn state’s evidence for the purpose of prosecu- 
tion of other parties involved in the crime. In 
this connection, it is pointed out that an extra- 
judicial confession or admission of one accomplice 
is not admissible in evidence against another ac- 
complice involved in the same offense, unless it 
was made in the presence of the latter or during 
the commission of the crime. Such extrajudicial 








confession or admission would, however, be avail- 
able to the prosecution to impeach the testimony 
of the self-confessed accomplice.. 

It is desirable to try accomplices in joinder, or 
to try the principals first and then the accessories. 
The reason for this rule is obvious. The acquit- 
tal of the principal would deny the existence of 
any crimé, or the certainty of the principal’s guilt, 
upon which decision conviction of accessories 
would be based. State v. Farne et al., 18. E. (2d) 
912; Pierce v. State, 168 S. W. 851. If an acces- 
sory, were tried first and convicted and the princi- 
pal subsequently was tried and acquitted, the con- 
viction of the former could not stand. 14 Am. 
Juris. p. 833; 22 C. J. S. p. 168. In C. M. 0.1, 
1944, 211, where the evidence indicated that four 
men were together at the time of the alleged com- 
mission of robbery, three already having been 
tried and acquitted, the conviction of the fourth 
was not allowed to stand. 


TRANSFERS 


Comdr. Harotp J. Harris—from JAG to Family 
Allowance Section, S&A Field Branch, Cleve- 
land, Ohio. 

Lt. Comdr. Jack C. Davis—from JAG to Op-35. 

Lt. Comdr. Grratp V. Reynotps—from inactive 
duty to JAG. 

Lt. Tuomas P. Smrrna—from JAG to ComServ- 
Lant. 

Comdr. Henry G. Irnton—to JAG for 14 days’ 
annual training duty. 

Comdr. JoserH C. Catpweti, Jr.—to JAG for 
14 days’ annual training duty. 

Comdr. Frerraam Watson—to JAG for 14 days’ 
annual training duty. 

Lt. Comdr. Franxuin P. Goutp—to JAG for 14 
days’ annual training duty. 

Lt. Raten D. Quinter, Jr.—to JAG for 14 days’ 
annual training duty. 


CITED 


Lt. Comdr. Bruce M. Barackman, USN, one of 
the officers attached to the JAG Office, was awarded 
Gold Stars in lieu of second and third Distin- 
guished Flying Crosses, and Gold Stars in lieu of 
third, fourth, and fifth Air Medals in a ceremony 
held recently. Awards were made and citations 
read by Rear Adm. O. S. Colclough, USN, Judge 
Advocate General, in the presence of Chiefs of the 
Divisions of the JAG Office and officers on duty 
with Lt. Comdr. Barackman. 


A law seminar for officers of the inactive Reserve 
was held at Headquarters, First Naval District, 
from 26 January through 14 February 1948. The 
course, which covered the whole field of military 
law, from captain’s mast through deck, summary, 
and general courts to the investigative bodies, was 
offered as a part of the Bureau of Naval Person- 
nel’s Reserve Training Program. The District 
Director of Naval Reserve and the District Legal 
Officer, Commander Roger E. Perry, collaborated 
in the preliminary plans and instructors for the 
various courses were designated by JAG. Lt. 
Comdr. T. H. Humphreys, Jr., attached to the Of- 
fice of the JAG; Lt. G. J. Leger, attached to the 
District Legal Office, First Naval District, and Lt. 
W. N. Jackson, of the U. S. Naval School, Naval 
Justice, Port Hueneme, Calif., served as instruc- 
tors. Also presented were courses in evidence and 
procedure. One of the highlights of the seminar 
was a lecture on admiralty law delivered by Com- 
mander Perry. 

The purpose of the seminar was to help officers 
of the inactive reserve to keep abreast of current 
trends in naval law by reviewing basic legal prin- 
ciples, and the rules of evidence and procedure as 
applied to naval subjects. It is a matter of para- 
mount importance to the Navy that all Reserve 
officers be fully prepared to assume their naval 
duties immediately, in the event of any future 
mobilization, without any lag due to the necessity 
of learning new procedures. 

Although the seminar was open to all inactive 
Reserve officers, it was held during the interval be- 
tween semesters to facilitate the attendance of Re- 
serve officers studying at civilian universities and 
colleges in the Boston area. Forty-two Reserve 
officers attending Harvard University, Boston Col- 
lege, Boston University, Suffolk College, and 
Northeastern University participated in the first 
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2-weeks’ course; 41 attended the second 2-weeks’ 
course. 

The enthusiastic response of the Reserve officers 
of the Boston area coincides happily with the cur- 
rent ability of the Bureau of Naval Personnel to 
allot funds for a similar course here in Washing- 
ton in the period from 7-19 June. A large num- 
ber of Volunteer Reserve officers can be instructed 
with the facilities and personnel available in 
Washington, and applications accordingly are 
desired from officers presently residing within the 
First, Third, Fourth, Fifth, Sixth, and Seventh 
Naval Districts, those portions of the Eighth and 
Ninth Naval Districts lying east of the Missis- 
sippi River, and the Potomac and Severn River 
Naval Commands. 

Applicants may be of any Volunteer Reserve 
classification provided they have or are working 
toward degrees in law from an accredited law 
school. Applications should be made in official 
form and should be forwarded at once to the Chief 
of Naval Personnel via respective Commandants 
with a copy to the Judge Advocate General of the 
Navy. Officers whose applications are approved 
will receive orders to active training duty with 
pay and allowances of their present rank, and 
transportation will be furnished by the Govern- 
ment. 

Attention is invited to the fact that the U. S. 
Naval School (Naval Justice) offers a similar 
2-weeks course, the year round, to Reserve officers 
residing west of the Mississippi. Applicants for 
this course may be of any Reserve classification 
and need not be lawyers or law students. Re- 
quests for enrollment should be forwarded to the 
Commanding Officer, U. S. Naval School (Naval 
Justice), Port Hueneme, Calif., via respective 
commandants, with copy to the Chief of Naval 
Personnel. 


READERS’ CORNER 


The list of readers continues to grow—a fact 
which is reported here as acknowledgment of the 
many letters of reassurance which have been re- 
ceived. At present we are busy preparing our 
“Four Hundred List,” which will carry the names 
of contributors of articles for publication. So far, 
preparation of the list has been a real sinecure, but 
we have hopes. 
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Reserve officers who write to the JAG JournaL 
to request inclusion in the distribution list should 
indicate rank, jacket number, and classification 
as well as name and address. 

Any who have noted peculiar spellings of their 
names or addresses on JOURNAL envelopes, or who 
have been thereby publicly demoted or promoted, 
are requested to mail us a correction card. 
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(Digests of Court Martial Orders which appear in 
the JAG JOURNAL may not be cited as authori- 
ties in judicial proceedings in advance of their 
publication in official form. It should be remem- 
bered that digests of Court Martial Orders which 
appear here are incomplete and are published 
solely for the information of the service in order 
that it may be aware of current trends.) 


An administrative opinion to be published con- 
cerned the legality of a city police department 
bulletin to the effect that any naval personnel re- 
ceiving a traffic citation would be required to post 
bail or appear in court, even though the offender 
might be driving a Government vehicle. The 
Judge Advocate General held that compliance with 
the above bulletin did not amount to local inter- 
ference with a Federal function unless the driver 
is not permitted to proceed after being given the 
citation. The arrest and detention of a driver, 
however, who is acting without reasonable regard 
to the public safety, is legally justifiable interfer- 
ence. It was also held that drivers found guilty 
of traffic violations are subject to the sentences 
imposed in all cases except those involving military 
necessity, in which event the commanding officer 
should advise the local civilian authorities of the 
circumstances. In arriving at these conclusions, 
the Supreme Court decisions in the cases of 
McCulloch v. Maryland (4 Wheat. 316) and Ari- 
zona v. California (283 U. §. 423) were cited in 
support of the rule that the Federal supremacy 
clause of the Constitution establishes that the 
States have no power to retard, impede, burden, 
or control the operation of the laws enacted by 
Congress to carry into execution the powers vested 
in the general government. 


An enlisted man was granted a decree of divorce 
by the court of State A. Subsequently, his wife 
was granted a decree by a court of State B which 
declared that State A’s decree of divorce was null 
and void and declared further, in effect, that the 
marriage status of the parties still existed. 

The Chief of Naval Personnel, by his endorse- 
ment on a request for an opinion initiated by the 
commandant of a Naval District, requested that 
the Judge Advocate General give an opinion as to 
which of the two conflicting court decrees should 
recognized and further requested that the 
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opinion contemplate similar situations which 
might involve naval personnel. 

Citing Williams v. North Carolina (325 U. S. 
226) the opinion held that the Navy Department 
has no jurisdiction over a decree which has been 
granted by any State court. The particular pro- 
blem which was presented by the facts actually 
concerns the apparent failure of State B to accord 
respect, under the “full faith and credit” clause of 
the Constitution, to the adjudication of State A. 
The proper arbiter of questions pertaining to full 
faith and credit of the judicial proceedings of other 
States is the Supreme Court of the United States. 

It was held that the question of which decree 
the Navy should recognize was therefore one prop- 
erly for the courts and not for determination by 
the Judge Advocate General. The parties having 
‘their respective remedies assured them in the 
courts, it was held that the request for an opinion 
from the Navy Department or the Judge Advocate 
General of the Navy was improper. It was de- 
termined, therefore, that no action be taken with 
respect to the instant case, and that the originator 
of the inquiry, the attorney for the wife of the 
enlisted man, should be so advised. 

The opinion recites that this holding may be 
taken as indicative of the attitude of the Judge 
Advocate General with reference to similar situa- 
tions, both as to retired personnel, active and in- 
active, and Regular Navy personnel on active duty. 


The Chief of Naval Personnel requested an 
opinion as to whether a variation from the name 
shown in the applicant’s birth, baptismal, or na- 
turalization certificate may be used in writing ap- 
pointments to commissioned rank in the Navy and 
whether such variation must be supported by a 
court order for change of name. In writing such 
appointments, the legal name of the applicant 
should be used. The Judge Advocate General 
held that such variations constitute the legal name 
of the applicant and need not be supported by a 
court order for change of name. 

It was pointed out that a person’s legal name is 
the one by which he is known and called in the 
community where he lives and is best known. He 
may change his name at will and court proceedings 
merely afford an additional method of effecting 
such change and provide a record thereof. The 
primary purpose of requiring submission of a 
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birth, baptismal, or naturalization certificate is to 
establish the age and citizenship of an applicant. 
Such a certificate cannot be conclusive evidence 
of his legal name which may have been changed 
in the meantime. It was suggested that where the 
legal name varies from the evidence, the question 
of identity may be resolved upon such evidence as 
the Chief of Naval Personnel may deem sufficient. 


A retired naval officer inquired whether an ap- 
peal would lie to the Judge Advocate General from 
a decision of the Board of Decorations and Medals, 
as approved by the Secretary of the Navy, which 
denied an officer’s eligibility for advancement to 
the next higher grade on the retired list; and 
whether a retired officer was eligible to become a 
member of the National Guard Reserve, and if so, 
whether such service would count for longevity. 

The Judge Advocate General held that final de- 
termination of the question of eligibility for such 
advancement in rank rests with the Board subject 
only to the action of the Secretary of the Navy 
and that no appeal lies to the Judge Advocate Gen- 
eral. It was pointed out that the act of June 23, 
1938, was amended and superseded by section 412A 
of the Officer Personnel Act of 1947 but that the 
situation would be the same under either act. 

As the National Guard Reserve was discon- 
tinued by the act of June 15, 1933, the above ques- 
tion was considered as relating to the National 
Guard. This question was considered by the 
Judge Advocate General in a prior opinion, dated 
20 May 1947, which held that since there were no 
statutory provisions against retired officers of the 
Regular Navy joining the National Guard, the 
question was one of policy for administrative de- 
termination. The Military Appropriations Act 
of 1948 prohibited, among other things, the use of 
the appropriation for the pay, allowances, or 
traveling or other expenses of any officer of the 
National Guard who may be drawing retired pay 
(due to physical disability or age). Should an 
officer receiving retired pay, due to physical dis- 
ability or age, be permitted administratively to 
join the National Guard, he would be prohibited 
from receiving pay, allowances, or traveling or 
other expenses as an officer of the National Guard. 
If such retired officer is not retired for physical 
disability or age, he may continue to receive his 
retired pay except for such periods as he may be 
employed on active duty in the Federal service 
under a National Guard Commission and entitled 


8 








to active duty pay and allowances. If a retired 
officer, who has not been retired for physical dis- 
ability or age, is commissioned in the National. 
Guard, and called to active duty in time of war, 
both as a retired naval officer and an officer of 
the National Guard, the question as to which set 
of orders he must obey is one for administrative 
determination. 

In answering the question on longevity, it was 
pointed out that in computing service for all pay 
purposes, officers shall be credited with service in 
the National Guard. In computing retired pay, 
section 15 of the act of June 16, 1942, as amended, 
provides that on and after 1 June 1942 retired pay 
for retired officers shall include increases “for all 
active duty performed since retirement * * * 
in the computation of their longevity pay and pay 
periods.” 


An opinion involved the question of whether 
a death by drowning, which presumably occurred 
while the decedent was under the influence of al- 
cohol was due to his own misconduct. The facts 
indicated that the decedent and two companions 
rented a rowboat and went fishing in a bay where 
a strong current was running. After they had 
been out for about 2 hours, the decedent’s fishing 
line broke, and, with the comment that he was a 
good swimmer, he dove into the water to retrieve 
the line. The boat drifted away from the decedent, 
and because of the strong current the rower was 
unable to get it back to the swimmer, who drowned. 
When his body was recovered 2 days later, no au- 
topsy was performed. According to one member 
of the party, the trio had some whisky with them 
and at the time of the accident one of them was 
“pretty drunk.” The investigating officer held 
that death was not due to the decedent’s miscon- 
duct. The Judge Advocate General concurred. 

It was pointed out that to support a finding of 
“misconduct” in these circumstances some proof 
was required that the decedent’s intoxication was 
at least a contributing factor to his death. In this 
case, the decedent’s action in diving for his line 
was one which a sober person might have done 
under the circumstances. The decedent presum- 
ably was a good swimmer, and his action, conse- 
quently, did not imply a wanton or reckless disre- 
gard of safety. Since known factors, and pos- 
sibly some unknown factors, might have caused his 
death, the question of whether or not his intoxi- 
cation did so is a matter only for conjecture. 
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SEARCH AND SEIZURE 


Part II 
By Maj. Fenton J. Mee, USMC 


(The following is the second and concluding por- 
tion of the author’s report to the Navy on search 
and seizure, which was begun in the March 1948 
issue of the JAG JOURNAL. The citations ap- 
pended to the first installment are reprinted here 
for convenience. 

It has been stated that the case of Carroll v. 
United States is authority for making a distinc- 
tion between the search of a dwelling house or 
other structure and the search of vehicles for con- 
traband goods. This distinction was based on the 
impracticability of securing a warrant because a 
vehicle may be quickly moved beyond the juris- 
diction. Following the precedent laid down in 
the Carroll case, it has been held that where there is 
reasonable cause to believe that a person’s auto- 
mobile contained distilled spirits in violation of 
law, federal authorities had a right to search his 
automobile and seize whiskey without arresting 
him prior to the search. However, a decision 
handed down by the Supreme Court, while not 
ruling on this question, pointed out that in the 
Carroll case, the search and seizure of whisky 
from an automobile was made under the search 
and seizure provisions of the National Prohibition 
Act. Transportation of liquor in violation of that 
act subjected both the liquor and the vehicle in 
which it was found to seizure and confiscation, 
and the person in charge thereof to arrest. It was 
the opinion of the Court, that an automobile is 
more vulnerable to search without a warrant than 
other property only in those cases in which it is 
used as an instrumentality in the violation of a 
statute similar to the National Prohibition Act, in 
which Congress has declared its intention as to 
what constitutes a reasonable search and seizure. 
The court admitted that the acts of Congress are 
subject to the Constitution but pointed out that 
they would be reluctant to declare a statute un- 
constitutional, which merely declared the intent 
of Congress as to what is reasonable. In this case, 
it was decided that the mere fact that law enforce- 
ment officers observed contraband goods (counter- 
feit gasoline coupons) in the personal possession 
of one passenger in an automobile did not consti- 
tute probable cause for the arrest, search, and 
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seizure of property from the person of another 
passenger, and the subsequent seizure of counter- 
feit gasoline coupons from such passenger illegally 
arrested, did not make the arrest lawful or the 
seizure reasonable. 

The constitutional guarantee against unreason- 
able searches and seizures is personal and may be 
waived. Where the waiver of individual liberties 
is concerned, constitutional provisions should be 
construed strongly in favor of the individual.’ 
The waiver of a constitutional right must be proved 
and cannot be presumed. Where one in custody 
of premises peacefully submits to the demands of 
an officer to unlock the premises such action does 
not constitute consent.” It has been held that con- 
sent to enter a business office gained through stealth 
or through social acquaintances, or in the guise 
of a business call, whether the owner is present or 
not, is not voluntary.” The admission of govern- 
ment agents into a private dwelling without a war- 
rant subsequent to a demand for entry had been 
held implied coercion, and consent obtained under 
such circumstances did not constitute a waiver of 
constitutional privileges.” However, in a rela- 
tively recent case,” the Supreme Court ruled that 
consent, given after government agents had de- 
manded entry into a defendant’s private office in 
a filling station coupled with an apparent attempt 
to gain entrance through a side window, was vol- 
untary. In that decision, it was pointed out that 
consent under those circumstances might not have 
been considered voluntary if entry had been made 
into a private dwelling, or place of business after 
working hours. Consent cannot be obtained from 
a wife in the husband’s absence so as to justify 
search of his property or their common property.” 
Nor does admission of Federal agents into a house 
by the mother-in-law of the accused and peaceful 
submission to their search of the house constitute 
consent by the accused. 

The protection against unreasonable searches 
and seizures guaranteed by the fourth amendment 
may be waived by contract. Thus, a businessman 
who entered into written contracts with the Navy 
Department, containing a provision that the rec- 
ords of his business should be open at all times to 
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the Government and its representatives, was held 
to have waived his claim to privacy, to a limited 
extent. The obtaining of incriminating evidence 
by Federal agents in connection with an inspection 
of the contractor’s accounts made pursuant to the 
provisions of the contracts, which evidence tended 
to show that the contractor had defrauded the Gov- 
ernment, was not a violation of his rights granted 
by the fourth amendment.” 

The right to object to the introduction of in- 
criminating evidence on the ground of illegal 
search or seizure may be waived unless seasonable 
objection is made. Thus, where an accused knew 
of an unlawful search and seizure of incriminating 
evidence prior to trial and had reason to believe 
that it would be used against him, objection after 
the evidence had been introduced and admitted 
was not considered timely.” 

A person cannot raise the objection of unlawful 
search and seizure unless he has an interest in the 
property searched or seized.” Mere ownership of 
the property is not considered sufficient interest. 
The owner of leased premises cannot object to the 
use of evidence which has been seized unlawfully, 
if the property seized does not belong to him.* 
But a person inhabiting a dwelling house may ob- 
ject to the use of evidence seized unlawfully there- 
in although he does not own the house.” Mere 


physical custody of the property is not sufficient 


interest. From the decisions on this phase of the 
subject, it appears that control of the property 
searched or seized is the important element in de- 
termining whether there is an interest in order 
that the accused may invoke the provisions of the 
Fourth Amendment. 

A review of court-martial orders reveals that 
immunity from unlawful searches and seizures has 
been fully accorded naval personnel. If evidence 
obtained in violation of the constitutional rights 
of the accused is admitted over timely objection in 
court-martial proceedings, findings of guilty on 
those specifications, the proof of which depends on 
this evidence, will be set aside.” 

The search of an accused’s private dwelling, in 
a housing project over which the Navy had not 
accepted jurisdiction, by an officer who entered 
without a warrant in the absence of the accused 
and without his consent for the purpose of in- 
ventorying the accused’s effects after he had been 
declared a straggler, has been held to be unreason- 
able, and the seizure of government property 
therefrom a violation of the accused’s rights 
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against unreasonable seizures.** However, a com- 
manding officer of a station has the right to search 
quarters occupied by officers or enlisted men on 
a government reservation for contraband under 
the provisions of 118, United States Navy regula- 
tions, if he has reason to believe that the aforesaid 
regulations are being violated.” The effects of an 
accused immediately under his control aboard ship 
may be searched on the grounds either that the 
commanding officer may, without a search war- 
rant, authorize a search of the effects of a person 
under his command whenever in his sound dis- 
cretion a search appears to be justified or an in- 
cident to a lawful arrest.* 

The finding of certain letters purportedly 
written: by an accused which allegedly contained 
statements violating lawful censorship regula- 
tions was held not to warrant the opening of other 
letters mailed by the accused in conformity with 
existing censorship regulations, C. M. O. 3, 1923, 
47. The breaking open of boxes containing a 
naval officer’s effects, without a warrant or the 
consent of the officer, by a rail transportation offi- 
cers, after these boxes had been accepted for ship- 
ment by a rail carrier at Government expense, on 
suspicion that a rattling noise in a trunk sounded 
as if the trunk contained live ammunition, was 
held to be unlawful. And, since there was no 
proof that the ammunition seized was contraband, 
such ammunition was not admissible in court- 
martial proceedings against the officer after 
timely objection had been made.** 

The authority of a military commander to 
search military and civilian personnel is sum- 
marized in the following quotation from C. M. O. 
10, 1922, 12: 

“The Commanding Officer of the guard com- 
pany has not the legal right to search civilian 
persons and vehicles on suspicion that they are 
engaged in the illegal transportation of in- 
toxicating liquor. He may, however, be em- 
powered by the post commander to search sus- 
picious civilians and their effects provided they 
consent thereto, and to prevent private persons 
from entering the reservation if they refuse to 
submit to such search.” 

“Likewise, persons in the naval service may not 

be subjected to unreasonable search of their 

persons or effects. If under your command, 
you may cause them to be searched where there 
is reasonable ground for such action; if not un- 
der your command and not on duty, you may 





cause them to be searched with their consent 
as in the case of civilians; if not under your 
command but traveling to or through the reser- 
vation on duty, you may not cause them or 
their effects to be searched unless authorized to 
do so by the Secretary of the Navy, which au- 
thority might be embodied in general rules on 
the subject applicable to all places under Naval 
Jurisdiction.” 

and in the quotation of a dispatch from C. M. O. 

4, 1943, 116: 


“Civilians may legally be searched without war- 
rant on suspicion of theft provided they volun- 
tarily submit but not otherwise X Vehicles 
may be legally searched upon probable cause for 
believing stolen property concealed therein X 
No authority search vehicles absence probable 
cause except with consent person having custody 
X Admission private vehicles to reservation may 
be made contingent upon agreement to consent 
to search X”. 


In conclusion it is pointed out that a search 
made in violation of rights guaranteed by the 
Fourth Amendment is not made lawful by what it 
brings to light. The guilty as well as the innocent 
are entitled to be protected from unlawful searches 
and seizures. In order to avoid difficulty in 
searching and seizing property from naval person- 
nel, it is recommended that in all. cases in which 
circumstances permit, written consent be obtained 
from the person involved. Where consent cannot 
be obtained and the reasonableness of the search 
or seizure is questionable, it is suggested that a 
warrant be secured. 

The necessity and advisability of obtaining con- 
sent, or in the alternative conducting the search 
armed with a search warrant, should not, however, 
be construed as derogating from the right of the 
commanding officer to search quarters on board 
ship, or under article 118, United States Navy 
regulations, as discussed above. 
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Apparently, the practice of law in England in 
the fifteenth century was in even greater disrepute 
than it has been in this country during periods of 
uncontrolled soliciting of “business.” In fact, the 
counties of Norfolk and Suffolk appeared to be so 
overrun with lawyers that a statute enacted in 1455 
during the reign of Henry VI reduced to 14 the 
number who should be admitted to the bar by the 
2 Chief Justices of the Courts of Record. The 
statute, which provided certain penalties for prac- 
tising law without approval by the Courts read, in 
part, as follows: 

Whereas of time not long past within the City of Nor- 
wich and the Counties of Nolfolk and Suffolk there were 
no more but six or eight atturnies at the most * * * 
in which time great tranquility reigned in the said City 
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and Counties * * *. And now so it is that in the 
said City and Counties there be four score atturnies or 
more, the more part of them having no other thing to live 
upon, but only his gain by the practise of atturneyship and 
also the more part of them not being of sufficient knowl- 
edge to be an atturney, which come to every fair, market, 
and other places where is any assembly of people, ex- 
horting, procuring, moving and inciting the people to at- 
tempt untrue and foreign suits for small trespasses, little 
offences, and small sums of debt, whose actions be triable 
and determinable in Court Barons, whereby proceed many 
suits more of evil and malice, than of truth of the thing, 
to the manifold vexations and no little damage of the 
Inhabitants of the said City and Counties * * *, 


Of course, it is a relief not only to the general 
public, but to members of the profession, to know 
that lawyers do not now indulge in snide practices 
which require the passage of such enactments. 
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WAR CRIMES TRIALS 


By Commander J. O. Collins, U.S. N. 


With more than 5,500 persons accused of war 
crimes having been brought to trial. between VE- 
day and 1 January 1948, the process of marshal- 
ling the components of a code of international 
criminal law has reached that stage in its develop- 
ment which makes it possible, by reviewing de- 
cisions, to theorize with reasonable accuracy in 
certain respects. Members of the military and 
naval forces have been concerned ever since the 
war crimes trials were started with the problem 
of their own future status should a new war break 
out in years to come. In no phase of the question 
has more interest been shown than in the question 
of liability, as war criminals, for acts performed 
in obedience to superior orders. 

The following is not authoritative. It is of- 
fered, as the proverbial “straw in the wind” which 
the author believes indicates the direction in 
which international criminal law is traveling. 
Obviously, inasmuch as the United Nations Com- 
mittee on the Progressive Development of Inter- 
national Law and Its Codification has not made 
its full report to the United Nations, its work 
being in the preliminary stages, nothing author- 
itative could be presented at this time. In addi- 
tion to the foregoing committee, the United Na- 
tions War Crimes Commission has submitted 
preparatory papers on its Human Rights Report, 
under date of 20 October 1947. 

It is clear from the fact that the human rights 
of individuals are being considered by the United 
Nations that international thought has begun to 
veer away from traditional concepts of interna- 
tional law. Lord Wright, chairman of the United 
Nations War Crimes Commission, writing in April 
1945, expressed, without approving, the tradi- 
tional concepts, habitually accepted by writers of 
international law, as “concerning dealings between 
states. States are the only subject of international 
law on this theory. International law has nothing 
to do with the rights or obligations of individuals.” 
Under this concept no state would have jurisdic- 
tion over a suspected war criminal of another state 
for the purpose of trying him for an offense 
against the international laws and customs of 
warfare. 

That the trend is away from the traditional view 
and toward the recognition of basic human rights 
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is apparent also from the fact that trials were held 
following World War II and from the public re- 
vulsion against the perpetrators of war crimes. 
The allies of World War I permitted German 
authorities, with a great deal of reluctance, to try 
their own nationals suspected of war crimes. Half 
of those tried were acquitted and the remainder 
received light sentences of imprisonment ranging 
from a few months to only 4 years. In the war 
crimes trials which have followed World War II, 
however, it will be noted that again the trials are 
being conducted only against enemy subjects. 
This fact has led many persons to feel that ac- 
quittals are too few and sentences often too harsh. 

Following the Nuremberg trials, a learned 
Federal judge wrote “To those who support the 
(Nuremberg) trial, it promises the first effective 
recognition of a world law for the punishment of 
malefactors who start wars or conduct them in 
bestial fashion. To adverse critics the trial ap- 
pears in many aspects a negation of principles | 
they regard as the heart of any justice under 
law. * * * The casual newspaper reader 

* * sees most clearly that there are in the 
dock a score of widely known men who plainly 
deserve punishment, and he is pleased to note that 
four victorious nations, who have not been unani- 
mous on all postwar questions, have * * * 
united in a proceeding that is overcoming all ob- 
stacles of varied languages, professional habits, 
and legal traditions.” 

The plea of “superior orders” is the one most 
frequently urged in war crimes trials. In accord- 
ance with current thought the doctrine of “su- 
perior orders” generally refers to the defense of 
immunity claimed by a person of inferior rank 
who owes a duty of obedience to his superior giv- 
ing the order. Thus, if the doctrine of “superior 
orders” is applicable, the agent may claim im- 
munity for his act on the ground it was only 
ministerial and done in pursuance of a command 
by his lawful superior. 

Except for the major war crimes trials at Nu- 
remberg and Tokyo the accused is usually charged 
with having violated the laws and customs of war. 
Most jurists would agree that there is at least an 
abbreviated list of war crimes upon which the 
nations of the world have agreed. There can be 





no doubt of the legal right of this nation to use a 
military tribunal for the purpose of trying and 
punishing a German if, in occupied territory, he 
murdered a Polish civilian, tortured a Czech, or 
robbed a Belgian. Moreover, there is no doubt of 
the military tribunal’s parallel right to try and to 
punish a German if he has murdered, tortured or 
maltreated a prisoner of war. 

The question is complicated by the ancient doc- 
trine of the immunity of a sovereign from legal 
liability for acts of war and war crimes. In his 
report to President Truman released by the White 
House on 7 June 1945, Justice Robert H. Jackson 
of the United States Supreme Court, states: “Nor 
should such a defense be recognized as the obsolete 
doctrine that a head of a state is immune from legal 
liability. There is more than a suspicion that this 
idea is a relic of the doctrine of the divine right 
of kings. * * * With the doctrine of immu- 
nity of the head of state usually is coupled another, 
that orders from an official superior protect one 
who obeys them. It will be noted that the combi- 
nation of these two doctrines means that nobody is 
responsible. Society as modernly organized can- 
not tolerate so broad an area of official 
irresponsibility.” 

The currently prevailing rule, that the plea of 
superior orders be considered only in mitigation 
of the punishment and not as a defense was an- 
nounced in 1921 by the German High Court at 
Leipzig in the Llandovery Castle case. A survey 
of municipal enactments discloses that Belgium, 
Canada, Germany, Denmark, France, and Norway 
join the United States in recognizing this limita- 
tion. Russian law never has recognized the plea 
as a complete defense. 

The British Royal warrant contains no provi- 
sions concerning the plea of superior orders. How- 
ever, the British and American Manuals of Mili- 
tary Law, prior to April and November 1944, re- 
spectively, contained identical passages to the ef- 
fect that members of the armed forces who violated 
rules of warfare under orders of their commanders 
or Governments, were not war criminals. The 
amended British version conforms to the majority 
rule, whereas the amended American version ac- 
cepts the plea either in mitigation of the sentence 
or asa defense. It should be noted that the British 
“Manual of Military Law” and the United States 
“Rules of Land Warfare” are merely guides for the 
military forces of the respective countries and have 
no authoritative force as statements of British, 


American or international law. The war Crimes 
Committees, however, have used the judicial pre- 
rogative in recognizing the majority view as being 
the correct statement of international law on this 
subject. 

In applying this majority rule, the United 
States War Crimes courts are given the widest lee- 
way and, “if justice so requires,” may mitigate the 
sentence altogether for any individual accused. 
The need for this wide authority was brought out 
in the case of Rear Adm. Nisuke Masuda, IJN, 
et al., decided at Kwajalein in December 1945. 
Admiral Masuda, who committed suicide before 
the trial, had, while he was commanding officer of 
the Jaluit Defense Garrison in March 1944, or- 
dered three subordinates in the Imperial Japanese 
Navy to secretly execute three United States air- 
men who had become unarmed prisoners of war. 
These three subordinates, together with a fourth 
who had secretly handed the prisoners over to 
the executioners in compliance with Admiral 
Masuda’s orders, confessed their parts in the 
killing but pleaded the defense of “superior or- 
ders.” Because of his mechanical part as an 
accessory in the execution, the custodian of the 
prisoners was sentenced to only 10 years’ imprison- 
ment. 

The defense argument was based upon the claim 
that Japanese military personnel were subject to 
an absolute discipline which, unlike that of the 
Occidental nations, left them no freedom of 
choice; they were bound to obey. An Imperial 
Rescript stated : “Subordinates shall have the idea 
that the orders of their superiors are nothing but 
the orders personally of His Majesty the Em- 
peror.” Since the Emperor was considered the 
living descendant of the Sun Goddess, disobedi- 
ence of an order would seem to attach a moral 
stigma. The military rules for the Japanese 
Armed Forces demanded meek obedience. 

The fact that the order was given directly by 
the admiral (then captain) to mere warrant and 
petty officers also was emphasized. The strategic 
situation on Jaluit in early 1944 was admittedly 
critical and the measure of obedience required of 
subordinates was, it was claimed, even greater than 
usual. 

Preparatory Papers of the Human Rights Re- 
port based on a critical survey of many cases, in- 
dicated four criteria to be considered by war 
crimes courts in measuring the validity of the plea 
of “superior orders.” 
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(1) The degree of military discipline govern- 
ing the accused at the time. 

(2) The relative positions in the military hier- 
archy of the giver or receiver of the order. 

(3) The military situation at the time the of- 
fense was committed. 

(4) The degree to which a “reasonable man” 
should recognize the order as illegal. 

When the courts speak of an illegal or unlawful 
order they usually refer to one which is illegal or 
unlawful under international law. However, in 
the Masuda case the dicta in CMO’s 212-1919 and 
4-1929 were cited as authority for the fact that 
United States armed forces personnel are bound 
to obey only the lawful orders of their superiors. 
An examination of the two cases indicates that the 
lawfulness of the order is to be tested not by in- 
ternational law, but by reference to municipal or 
military law. If the order need be legal only un- 
der municipal law it would be possible for the 
head of an authoritarian state to order the execu- 
tion of all prisoners of war and for all his armed 
subordinates to carry out such an order and re- 
main entirely innocent of any war criminality. 
Such flouting of treaty obligations is the type of 
action which international law, as applied in war 
crimes courts, is intended to rectify. 

Justice Jackson’s report to President Truman 
expresses the view that the plea of superior orders 
might on occasion be a complete defense. How- 
ever, conscripted soldiers who are put in firing 
squads may be held not responsible for the validity 
of every sentence they carry out. 

If the members of war crimes courts were infal- 
lible, equal justice would probably be meted out 
under either rule since, in a proper case, the accused 
could either be acquitted or his sentence miti- 
gated entirely. Technically, a slight difference 


remains, because the mitigation of a sentence is 
more like a pardon and may be coupled with some 
stigma of guilt, whereas an acquittal theoretically . 
carries no such stigma. 

Infallibly equal justice under law is considered 
an ideal which will be achieved only when the court 
members are other than mortal human beings. 
The best of our courts occasionally convicts an in- 
nocent man or acquits one who is guilty. The war 
crimes courts must strive to attain maximum hu- 
man efficiency. This is not feasible as long as one 
side or the other of the belligerent powers supplies 
the judges. The proposal to create an inter- 
national criminal court is believed still to be under 
consideration by the United Nations. But even 
such a court would be unsuccessful unless every 
nation agreed to accept. all decisions as final. 

International society will be less in jeopardy if 
unbiased international criminal courts are created 
which will apply a widely accepted body of inter- 
national criminal law and, in the judicial process, 
balance the rights and duties of the accused against 
the rights and duties of the victim. How near 
we are to this ideal situation, only time will di- 
vulge. The currents of international legal plan- 
ning flow toward the recognition of the basic rights 
of human beings to live, of unarmed belligerents 
to be treated humanely. Undoubtedly, the prece- 
dents established in the World War II War Crimes 
Trials will impose upon all military personnel 
some degree of responsibility under international 
law for their individual acts. That the discre- 
tionary powers of the individual will be a turning 
point of future decisions seems eminently well 
established. It seems probable that, when the new 
Code is promulgated, the criteria which it estab- 
lishes will be midway between the ancient doctrine 
of denial of responsibility, and extreme liability. 


CORRESPONDENCE COURSES 


The Judge Advocate General early last month 
announced the assignment of Commander William 
L. Eagleton, USN, to the important task of pre- 
paring correspondence courses in law for the 


training of Reserve officers. Commander Eagle- 
ton brings to his new billet professional and 
academic achievements of high quality, both as an 
officer of the Regular Navy and the Naval Reserve, 
and as teacher of law, writer on legal subjects, and 
general legal practitioner. 
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Following his graduation from the United 
States Naval Academy in 1920, Commander 
Eagleton served at sea as a General Line officer 
until his resignation in 1924 to study law. While 
a student at the University of Chicago Law 
School, Commander Eagleton was elected to the 
Order of the Coif and was on the editorial board 
of the Law Review. Upon graduation he was 
awarded the degree of Juris Doctor cum laude, and 
thereafter joined the faculty of the University of 





Chicago Law School, teaching Property, Plead- 
ings, Wills, and Quasi Contracts from 1927 to 
1936. 

During his teaching career, and afterward 
while serving as Commissioner on Uniform State 
Laws for the State of Illinois from 1937 to 1948, 
his pen produced a large number of articles on 
legal subjects which have been published in 
various law reviews and other legal publications. 
In his work as Commissioner on Uniform State 
Laws, Commander Eagleton served as chairman of 
the Real Property and Mortgage Section of the 
National Conference of Commissioners on Uni- 
form State Laws, the drafting and adoption of 
which brought him into contact with leading 
lawyers and authorities in all parts of the country. 

In 1936 Commander Eagleton engaged in the 
private practice of law in Peoria, Ill., and served as 
Corporation Counsel’ of that city from 1939 to 
1941. He has been active for many years in local, 
State, and National Bar Association activities. 

Commander Eagleton has had an active interest 


in Naval Reserve matters since 1924, and as a 
Lieutenant Commander in May 1942 a tour of duty 
in Iceland prefaced successive billets as executive 
officer and commanding officer of Navy tankers 
which participated in the Pacific campaign from 
Saipan to Japan. He came to Washington in 
1946 to take charge of the terminations of con- 
tracts in the Material Division of the Office of 
the Secretary. 

It is contemplated that the present Navy corres- 
pondence course on military law will probably be 
revised by the group working under Commander 
Eagleton and that additional courses will be added 
on contracts, real property, and claims. Several 
full-time personnel will be associated with him 
as well as experts from the various offices having 
special cognizance over the subject matter covered 
by the proposed courses, and it is expected that 
when finished the correspondence courses for Re- 
serve officers will constitute an important part of 
the program for training Reserve officers for legal 
duties in the event of future mobilization. 


FEDERAL PRISONS FOR NAVY FELONS 


By Capt. J. Maginnis, U.S. N. 


Normally, the manner of execution of sentences 
of courts martial has little legal significance to the 
Navy’s lawyers. This is a function of the Bureau 
of Naval Personnel through its Corrective Serv- 
ices Division, the operation of which is controlled 
by the Articles for the Government of the Navy 
and the Manual of Naval Places of Confinement. 

Currently, however, Corrective Services is in- 
terested in the manner in which judge advocates 
record the sentences of courts martial. The old 
form, used prior to the change in section 622 of 
Naval Courts and Boards which became effective 
25 May 1945, described the period of confinement 
and continued “and then tobe discharged * * *.” 
This wording was changed by the deletion of the 
word “then,” in order to remove a common mis- 
conception that the discharge,must follow the 
period of corifinement, chronologically. The old 
form is still used occasionally, which indicates 
either that some printed forms should be brought 
up to date, or that Section 622 has not been changed 
in all copies of Naval Courts and Boards in use. 
Perhaps habit is strong. Whatever the reason, 
steps should be taken to insure uniform use of the 
approved wording. 

The confinement of certain types of naval pris- 


oners long has been a problem of considerable 
moment to major naval places of confinement. Be- 
cause of limited facilities, the lack of personnel 
trained in specialized penal and corrective methods 
and the prohibitive costs of operating a highly 
specialized confinement program for the limited 
number of prisoners concerned, the Federal 
Bureau of Prisons has agreed to accept naval 
prisoners who present special custody problems or 
who are in need of individualized treatment pro- 
grams available in specialized Federal institu- 


tions. The authority which provides for the con- 


finement of naval prisoners in Federal penal and 
correctional institutions is contained in Article 7 
of the Articles for the Government of the Navy, 
which provides for the confinement of prisoners, 
sentenced by a general court martial for life or 
for a stated term at hard labor, in any prison or 
penitentiary under the control of the United 
States, or which the United States may be allowed, 
by the legislature of any State, to use (9 Op. Atty. 
Gen., 80; 10 id., 158, 248). Transfers, since 1 
April 1944, have been made upon the recommen- 
dation of the commanding officers of disciplinary 
barracks, subject to the approval of the Chief of 
Naval Personnel and acceptance by the Director, 
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Federal Bureau of Prisons. Prisoners so trans- 
ferred have been discharged from the naval serv- 
ice upon completion of the period of confinement. 

The Secretary of the Navy and the Attorney 
General recently approved a plan to extend the 


use of the facilities of the Federal Bureau of © 


Prisons to include confinement of naval prisoners 
convicted of felonies by general courts martial. 
It is believed that the individualized treatment 
programs and the specialized vocational and edu- 
cational programs available in Federal institu- 
tions can best serve the individual needs of these 
prisoners who, by virtue of their conduct while 
in a duty status, must be considered as unfitted 
for further naval service. 

Under the approved plan for the transfer of 
felons to Federal custody, prisoner records are 
screened by the Bureau of Naval Personnel, re- 
viewed by the Naval Sentence Review and Clem- 
ency Board, and processed by the Federal Bureau 
of Prisons for acceptability. While in Federal 
custody, naval prisoners are subject to the rules 
and regulations governing all Federal prisoners, 
are entitled to annual clemency consideration by 
the Naval Sentence Review and Clemency Board, 
are eligible for Federal parole consideration, and 
may be permitted to earn industrial or camp good 
conduct allowances in addition to the good con- 
duct allowances granted to all other naval 
prisoners. 

In furtherance of the plan to transfer to Fed- 
eral custody naval general court martial prisoners 
convicted of felonies, it is proposed to discharge 
these prisoners from the naval service with their 
awarded discharge at the time of ‘transfer. It 
has been held by the civil courts that where the 


SINGING 


Lt. D. E. Glassman, USN, who has been per- 
forming legal duties in Japan for about a year 
writes that he has been taking “singing” lessons 
without being a music student. 

This apparent contradiction is represented to the 
JAG JOURNAL by an offering entitled, “Honor 
Among Thieves—Lack of,” and points out that 
the tendency of the Japanese criminal to inform 
on everyone within his circle of acquaintance, 
whether guilty or innocent, requires the careful 
screening of such information by prosecutors and 
law-enforcement officers. An actual example was 
cited in which two enlisted men of the Navy were 
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jurisdiction of a military court has attached, it 
includes not only the power to hear and determine 
the case, but the power to execute and enforce the 
sentence, and such power cannot be divested by 
subsequent change of status of the defendant 
(Carter v. McClaughry, 183 U. S. 365, 383). 
Further, section 334, Naval Courts and Boards, 
1937, provides that an officer or man sentenced 
to dismissal or discharge and imprisonment may 
be held by the military authorities to serve out 
the period of imprisonment notwithstanding that 
the sentence of dismissal or discharge is first 
executed. 

The change in section 622 of Naval Courts and 
Boards, 1937, dated 25 May 1945, which removes 
the word “then” from that part pertaining to 
discharge, permits discharge to be executed at any 
time during confinement, including a time prior 
to transfer to a Federal penal or correctional in- 
stitution, without affecting the legality of the ex- 
ecution of the remainder of the sentence. The 
Judge Advocate General confirmed the legality of 
this procedure in a letter to the Chief of Naval 
Personnel, JAG: I: RAS: v.1.1., dated 8 December 
1947. 

Current statistical trends at the two naval dis- 
ciplinary barracks indicate that approximately 
25 percent of the general court martial prisoners 
received at these activities have been convicted of a 
felony and are considered eligible for transfer to 
Federal custody; however, it is not. planned to 
transfer any general court martial prisoner who 
will have less than one year to serve in confine- 
ment, after allowing credit for the naval good con- 
duct allowance of one-third of the approved or 
mitigated sentence. 


LESSON 


involved, although innocent, by the confessions 
and statements of various Japanese, and were 
greatly inconvenienced by being returned to Japan 
from Pearl Harbor, which they had reached en 
route home for discharge from service. 

A Japanese policeman arrested one A, a Japa- 
nese national charged with illegal possession of an 
American field jacket.. Under questioning, A dis- 
closed that the jacket had been purchased from 
B and C, Japanese merchants. B and C, when ar- 
rested, were found to possess 100 of the same type 
jacket, which, they stated, were the remainder of 
950 purchased from one D, another Japanese na- 












tional. Eight-hundred forty-five had been sold in 
small lots to 16 other named Japanese. D and the 
above-mentioned 16 were arrested and freely ad- 
mitted their participation in the illegal trans- 
actions. 

D informed the American authorities that the 
jackets had been originally sold to him by his 
“employers” while he, D, was an interpreter em- 
ployed by the occupation forces. D stated that he 
had purchased the American property from X 
and Y, enlisted occupation personnel formerly in 
charge of a clothing warehouse. 

The investigation resulted in twenty provost 
courts and X and Y, who had reached Pearl Har- 
bor on their trip home for discharge, were returned 
to Japan for disciplinary action. 

Upon being interviewed by this officer, X and Y 
freely admitted knowing D, but denied knowledge 
of illegal traffic in jackets. In view of the positive 
statements of D and the circumstantial evidence 
supplied by definite proof that the jackets came 
from the warehouse of which X and Y were cus- 
todians, no alternative existed. X and Y were 
brought to trial by general court martial. 

Imagine the consternation of the judge advocate 
when D took the stand and calmly stated that he 





had lied from the time he was taken into custody 
up to the moment he sat in the witness chair. He 
had fabricated the story of X and Y with the 
idea in mind that, if Americans were involved, the 
crime of a Japanese would be treated leniently. 
D knew that X and Y had left Japan for dis- 
charge and never contemplated the possibility of 
their return. D lied to the superior provost court 
officer who had tried him; to the officers who had 
conducted the pretrial investigation; and to the 
judge advocate who had interviewed him. Then, 
upon being confronted by X and Y, D noncha- 
lantly informed the court that he had decided to 
tell the truth, which was that X and Y had ab- 
solutely no knowledge of the theft of the jackets; 
that it had been perpetrated by Japanese em- 
ployees of the occupation forces; and that no 
American personnel were in the slightest degree 
involved. 

Lieutenant Glassman, who incidentally, was the 
judge advocate of the example case, is of the 
opinion that a prosecutor who has to contend with 
a tight-lipped criminal has less opportunity to 
allow a miscarriage of justice than one with an 
unreliable, free-speaking culprit. 


CLAIMS INVESTIGATIONS 


In the December 1947 issue of the JAG Jour- 
NAL, under the title “Business Upswing,” the at- 
tention of legal officers was invited to the fact that 
instructions were being issued to the drivers of 


all Navy vehicles to make no statements to in- . 


dividuals or public authorities as to accidents in 
which their vehicles were involved, where the 
rights of the Government might be jeopardized 
by such statements. Under date of 5 February 
1948, Rear Adm. P. B. Nibecker, USN, Chief of 
the Office of Industrial Relations, promulgated a 
revision to NCPI 190.10-1n, which should be of 
interest to legal officers. 

“(4) It is extremely important that adequate 
investigations be made of all accidents and that 
all evidence be documented for future use should a 
claim be filed. Accidents which appear trivial at 
first may result in suits against the United States 
for large amounts. While such suits might not 
be upheld in court, the Government must be in a 
position to defend itself and this can result only 
by obtaining and documenting all the facts in 
each case as soon as possible after each accident. 


Statements from witnesses should be obtained for 
use in refreshing their memories should they be 
called upon as witnesses at a trial. Each accident 
involving private property or a private party 
should be considered as a potential suit against the 
Government and evidence should be obtained and 
recorded accordingly. 

“(5) Drivers of Navy or Marine Corps vehicles 
and accident investigators are not to complete ~ 
accident report forms submitted by insurance 
companies or express any opinion as.to the liabil- 
ity of the Government in case of an accident. If 
local laws or regulations require a report of an 
accident to police authorities, such reports should 
be submitted first for review by the legal office to 
insure that the rights of the United States are not 
prejudiced. This is important in view of the 
Federal Tort Claims Act making the United 
States liable in tort.” 

In view of the fact that many naval activities 
are without legal officers, District Legal Officers 
should be prepared to take cognizance of such 
matters upon appropriate request. 
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UNITED STATES NAVY, PROPERTY 
OWNER 


By Lt. Paul F. Borden, USN 


The Navy Department is one of the largest real 
estate holders in the country. This fact is little 
realized because everyone thinks only of its in- 
herent duty, the protection of the national security 
by the operation and maintenance of ships and air- 
craft. But when one thinks of the preparation and 
training behind the successful employment of these 
weapons, the necessary magnitude of the Navy’s 
real estate holdings becomes apparent. 

The two basic things which go to make up the 
Navy are men and equipment. The men must be 
trained and the equipment developed. Enlisted 
personnel receive their initial training at boot 
camps, and their later training at Navy specialty 
schools, while the officers start at the Naval Acad- 
emy at Annapolis or other designated colleges, 
often returning for postgraduate studies. Ships 


and airplanes likewise are developed on land, 
either at shipyards or factories. Administrative, 
training, experimental, storage, and most other 
activities in support of the fleet are shore based. 
In the furtherance of these functions, the Navy 


must obtain some legal interest in the required 
land, either a fee simple or leasehold estate. The 
Bureau of Yards and Docks is responsible for 
such acquisitions; the actual legal functions are 
delegated to the Real Estate Branch of the Prop- 
erty Management Division. Legal officers are as- 
signed to this duty by BuPers upon the advice 
and recommendation of the JAG. 

The basic functions of the Real Estate Branch 
are the acquisition of land, or an interest therein, 
when it is needed, and the disposal of the estate 
acquired when the need for it ceases to exist. Each 
function is further divided into two general sec- 
tions: (1) Negotiated leases, or (2) fee simple 
acquisitions. This article concerns only the first 
of these functions; the other will be discussed in 
a later issue of the JAG JOURNAL. 

The preferred method of acquiring the use of 
real estate is by negotiated lease. During the 
period of greatest need, the Navy Department was 
lessee under approximately 4,000 leases with an 
annual rental in excess of $16,000,000; while con- 
demnation suits each constituting separate and 
distinct litigation, included approximately 30,000 
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tracts totalling more than 1,000,000 acres, with 
land values in excess of $170,000,000. Many leases 
are made at a nominal rental, particularly during 
the war period when people were motivated by 
patriotism, but in most cases an appraisal must be 
made to determine the fair rental of the property 
desired. The legal officer in the Real Estate 
Branch receives the request at its inception, pro- 
cesses it for consideration by the interested 
bureaus and commands, submits it to the Congres- 
sional Committess cognizant of military affairs at 
the time being, and finally prepares the instrument 
of lease for execution by the lessor and the Gov- 
ernment. Normally, a standard form lease is 
used, but often it is necessary to include additional 
provisions, either to meet the demands or require- 
ments of the parties or to allow the Government 
to make full use of the land for the purpose for 
which it was acquired. 

During the term of a lease, it becomes necessary 
in many cases to make alterations, repairs, oy im- 
provements to the property to meet the particular 
demands of the occupying activity. While the 
Construction Division of the Bureau of Yards and 
Docks is responsible for making alterations and 
improvements, this is the beginning of the major 
problems of the legal officer, for he must handle 
termination of the lease, ultimate disposition of 
improvements, and restoration of the premises. 

Care must be taken to comply with the termina- 
tion notice by the Government and restoration 
notice by the lessor if restoration is required. 
Usually there is an attempt to negotiate a settle- 
ment with the lessor in lieu of restoration in strict 
compliance with the terms of the lease. A deter- 
mination is made of the original cost of improve- 
ments, their value in place, the cost of removal 
and restoration, and the salvage value of the im- 
provements made by the Government. If the im- 
provements are not needed elsewhere, an effort is 
made to have the lessor pay the Government the 
fair value of the improvements, or accept them in 
lieu of restoration, if the cost of removal and 
restoration exceeds the salvage value. 

All negotiations are conducted with the interest 
of the Government foremost in mind, as any settle- 
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ment which may be reached is reviewed by, and 
must be justified to, the General Accounting Office. 
When the premises have been sold during the term 
of the lease, it is necessary to consider the pro- 
vision of Title 31, U. S. C., Section 203, which 
declares assignments of claims against the Gov- 
ernment null and void. This code provision is 
designed to “protect the Government from traffic 
in claims against it,” and it has been held that it 
may be waived when a direct benefit to the Govern- 
ment will result. 

Some cases, of course, result in a definite dis- 
agreement between the parties to the lease. The 
lessor may demand that the premises be restored 
and make a ridiculous offer for the improvements 
in lieu of restoration. If, in the opinion of the 
Bureau, the value of the premises has been con- 
siderably increased as a result of the Government 
improvements, further payment to the lessor is 
not justified. If a settlement cannot be reached, 
the Bureau may elect to abandon the improve- 
ments and leave the lessor with his remedies at law. 
Should a suit against the Government result, the 
Bureau of Yards and Docks furnishes Government 
counsel with all data surrounding the transaction, 


‘together with justification, based on fact and law, 


for the action taken by the Navy Department. It 
might be added that in recent suits against the 
Government, the plaintiffs have had little success. 

If no alterations or improvements have been 
made, but the property damaged, it is necessary to 
determine whether the changed condition of the 
premises was caused by the negligence, waste, or 
willful act of the Government’s agents, or by 
normal wear and tear. It follows, of course, that 
in the former cases, the Government is liable, while 
in the latter, the lessor must assume the loss or 
damage. 

In addition to the routine duties herein dis- 
cussed, it is necessary on occasion to iron out situa- 
tions caused by agents of the Government who 
have acted beyond, or contrary to, their authority. 

Thus far, we have considered negotiated leases 
only. In condemned leaseholds or fee acquisitions, 
the functions of the Real Estate Branch are pre- 
cisely the same, but the Department of Justice is 
the acting agent of the Government in acquiring 
and settling the estate held. 

Disposition of owned property presents dif- 
ferent problems. The usual procedure is to de- 
clare it surplus to the War Assets Administration 
for disposal, a subject which will be discussed at a 


later date. It is often desirable, however, that the 
ownership of property be retained for future 
naval use, and that the Government be relieved 
of the expense of maintenance and operation in 
the interim. The Real Estate Branch will make 
efforts to out-lease the premises, with appropriate 
recapture clauses, to responsible parties, whereby 
the lessee will maintain the premises in good con- 
dition and repair and pay the Government the fair 
market rental, When it is not practical to out- 
lease the premises, or when it is necessary for 
security reasons to reduce fire hazards, it may be 
deemed wise to remove temporary structures and 
avoid prohibitive maintenance costs. A’ sale is 
conducted and the buildings disposed of through 
the medium of soliciting sealed bids and awarding 
a contract to the highest responsible bidder; or 
when it is feasible the buildings may be trans- 
ferred to the Public Housing Administration for 
use by colleges for veterans’ accommodations, or 
to eleemosynary institutions for uses peculiar to 
their needs. 

The JAG Law Specialist who is assigned to 
duty in the Property Management Division of the 
Bureau of Yards and Docks can look forward to 
gaining an over-all picture of the colossal real 
estate interests and construction projects of the 
Navy, and to meeting the Civil Engineer Corps 
officers who are presently charged with the ad- 
ministration of Navy construction. 





Comdr. George H. Tyne, USNR, has been or- 
dered to active duty in the Office of the Judge 
Advocate General as Assistant for Procurement, 
Training, and Assignment of Reserve Lawyers. 
He is expected to report in the very near future in 
compliance with orders, and will enter upon his 
duties immediately. 

Comdr. Tyne will devote the greater part of his 
effort, initially, to the promotion of the Volunteer 
Law Component program, in the course of which 
he will visit the naval districts and give such on- 
the-spot information and guidance as may be pos- 
sible without encroaching upon the self-govern- 
ment of the individual units. 

Comdr. Tyne is no stranger to the Office of the 
Judge Advocate General, having been assigned to 
duty here as a Legal Specialist during World War 
II. His interest in the Naval Reserve is of long 
standing, and Reserve officers on inactive duty can 
feel assured that Comdr. Tyne will undertake his 
assignment with a thorough appreciation of the 
problems facing the new Law Component. 
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